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 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON DEMURRER TO TRADEMARK HOMES' AMENDED ANSWER 
FILED BY MCHALE ENGINEERING, INC. 
* TENTATIVE RULING: * 
 
McHale Engineering’s Demurrer to Trademark Homes’ Amended Answer is sustained, with 15 

days leave to amend, on the basis that Trademark Homes alleges only legal conclusions and 

fails to plead facts supporting each affirmative defense. See FPI Development, Inc. v. 

Nakashima (1991) 231 Cal. App. 3d 367, 384; see also Westly v. Cal. Public Emp. Retirement 

Sys. Bd. of Admin. (2003) 105 Cal.App.4th 1095, 1117.  

 

  

 2.  TIME:  9:00   CASE#: MSC17-00684 
CASE NAME: CRAFT VS. WILLIAM LYON HOMES 
HEARING ON MOTION TO COMPEL BINDING ARBITRATION 
FILED BY WILLIAM LYON HOMES, INC. 
* TENTATIVE RULING: * 
 
Continued by Stipulation of the parties to September 6, 2018 at 9:00 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-01486 
CASE NAME: DOSKOCZ VS. ALS 
HEARING ON MOTION FOR CLASS CERTIFICATION 
FILED BY TERESA DOSKOCZ 
* TENTATIVE RULING: * 
 
Before the Court is Plaintiff Teresa Doskocz’s (“Plaintiff” or “Dosckocz”)’s Motion for Class 

Certification (the “Motion”). The Motion is opposed by Defendant ALS Lien Services 

(“Defendant” or “ALS”). Class Plaintiff seeks to certify a class of current and former California 

homeowners whose HOA contracted with ALS for the collection of delinquent HOA fees and 

where at any time during the period from April 2, 2011 through the date of Judgment in this case 

ALS either: (1) collected a payment from the homeowner and applied that payment to costs of 

collection before delinquent assessments were paid in full; and/or (2) either rejected a partial 

payment from the homeowner or charged the homeowner a partial payment fee; and/or (3) 

threatened or initiated non-judicial foreclosure on assessment debt below $1,800, exclusive of 

fees, and less than twelve months delinquent.  

Defendant opposes certification primarily on two grounds. First, Defendant contends that the 

class is not ascertainable. Second, Defendant contends that common questions do not 

predominate. 
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Evidentiary Objections 

Defendant’s Objections to evidence submitted in support of Plaintiff’s reply are overruled.  

Legal Standard 

Code of Civil Procedure section 382 authorizes class action suits in California “when the 
question is one of a common or general interest, of many persons, or when the parties are 
numerous, and it is impracticable to bring them all before the court . . . .” Code Civ. Proc. § 382. 

The proper legal criterion for deciding whether to certify a class under § 382 is whether plaintiff 
has established by a preponderance of the evidence that a class action is superior to alternative 
means for a fair and efficient adjudication of the litigation. Sav-On Drug Stores, Inc. v. Super. Ct. 
(2004) 34 Cal.4th 319, 332. The certification question is essentially a procedural one that does 
not ask whether an action is legally or factually meritorious. Id. at 326; Linder v. Thrifty Oil Co. 
(2000) 23 Cal.4th 429, 439-40. 

The party seeking class certification under CCP § 382 has the burden of establishing (1) the 
existence of an ascertainable class, (2) a well-defined community of interest among the class 
members, and (3) that substantial benefit to litigants and the court would result from class 
certification. See, e.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 458. The Court 
must “carefully weigh respective benefits and burdens and to allow maintenance of the class 
action only where substantial benefits accrue both to litigants and the courts.” Aguiar v. Cintas 
Corp. No. 2 (2006) 144 Cal.App.4th 121, 133. The Court should evaluate (1) the interest of each 
putative class member in controlling his or her case personally; (2) the potential difficulties in 
managing a class action; (3) the nature and extent of already pending litigation by individual 
class members involving the same controversy; and (4) desirability of consolidating all claims in 
a single action before one court. Id. 

Ascertainability 

Whether a class is “ascertainable” within the meaning of Code of Civil Procedure § 382 is 
determined by examining (a) the class definition; (b) the size of the class; and (c) the means 
available for identifying class members. Reyes v. San Diego County Bd. of Supervisors (1987) 
196 Cal.App.3d 1263, 1271.  

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

In this case, Plaintiff seeks to represent a class of all current and former California homeowners 
whose HOA contracted with ALS for the collection of delinquent HOA fees and where at any 
time during the period from April 2, 2011 through the date of Judgment in this case ALS either: 
(1) collected a payment from the homeowner and applied that payment to costs of collection 
before delinquent assessments were paid in full; and/or (2) either rejected a partial payment 
from the homeowner or charged the homeowner a partial payment fee; and/or (3) threatened or 
initiated non-judicial foreclosure on assessment debt below $1,800, exclusive of fees, and less 
than twelve months delinquent. This definition would appear to be precise, objective, and 
ascertainable. 
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The size of the class: As an indicator of the potential size of the class, Plaintiffs have introduced 
evidence that there were at least 9,104 homeowner accounts active with ALS for collections 
during the class period. Declaration of Zachary Nye in Support of Motion for Class Certification 
(“Nye Decl.”) at ¶ 9. Plaintiff provided additional evidence that her proposed subclasses can be 
determined from this initial set: for example, there are 6,635 accounts for which a homeowner’s 
payment was applied to collections costs before being applied to outstanding assessments. Nye 
Decl. at ¶ 12(a). There are 1,538 instances where ALS charged a fee for a partial payment. Id. 
at ¶ 12(f). Finally, there are 615 accounts for which a type of preliminary default letter was sent 
when the outstanding assessments for the account were less than $1800 and less than 12 
months past due. Id. at 12(b). The class is sufficiently numerous. 

The means available for identifying class members: Although the class must be ascertainable, 
its members need not be identified to bind them by a class action judgment. See Lazar v. Hertz 
Corp. (1983) 143 Cal.App.3d 128, 138 (all persons who rented a car from Hertz in California 
during a 4-year period held an ascertainable class). Plaintiff proposes using Defendants’ 
Assessment Recovery Management System (“ARMS”) to identify purported class members. 
Defendant disputes that such a method would identify putative class members. Specifically, 
Defendant argues that the absence of names and contact information is fatal to ascertainability. 

Under Aguirre, “[a] class is ascertainable if it identifies a group of unnamed plaintiffs by 
describing a set of common characteristics sufficient to allow a member of that group to identify 
himself or herself as having a right to recover based on the description.” Aguirre v. Amscan 
Holdings, Inc. (2015) 234 Cal.App.4th 1290, 1299. Aguirre holds that a class plaintiff need not 
“identify, much less locate, individual class members to establish the existence of an 
ascertainable class. Nor must the representative plaintiff establish a means for providing 
personal notice of the action to individual class members.” Id. at 1301. 

The more recent Noel v. Thrifty Payless case, under review by the Supreme Court of California, 
did not find ascertainability where the representative plaintiff submitted no evidence that 
potential class members could be identified from the retailer’s records or otherwise. (2017) 17 
Cal.App.5th 1315, 1328.  

Critically, neither Aguirre nor Noel require that individual members of the class must be 
identified by name at the time of a certification motion. Here, Plaintiff has done more than put 
forth a class definition under which members can self-identify at a remedial stage of the 
proceedings. Plaintiff’s record-based method of identification meets the higher standard of Noel.  

Furthermore, Defendant’s argument that class members cannot be identified from the 
Collectronics database is not credible. Testimony from Defendant’s PMK witness Sandra 
Gottlieb indicates that Defendant has the homeowner name, mailing address, and secondary 
address for each account that they manage. Di Gusto, Ex. 1 at 26:11-23, 30:1-8. Defendant 
does not dispute that an unredacted database would contain name and address fields. 

With respect to Defendant’s argument regarding non-homeowner payments on homeowner’s 
accounts, Defendant gives no indication of the number of accounts potentially affected by this 
distinction. Furthermore, it is unclear that such a distinction would be relevant to Defendant’s 
liability under Civil Code § 5655.  

Plaintiff has undertaken significant pre-certification discovery and met her burden under Code of 
Civil Procedure § 382 with respect to ascertainability. 
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Well-Defined Community of Interest 

The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class. Richmond v. Dart 
Industries, Inc. (1981) 29 Cal.3d 462, 470.  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14. 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298. The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
presented.” Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025. “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
(quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 (“IKON”)) 
(internal quotation marks omitted). 

Here, it appears to be Plaintiff’s theory that Defendant has engaged in five uniform unlawful 
practices that violate the Davis-Stirling Common Interest Development Act, Civil Code §§ 5600 
et seq., and therefore constitute predicate acts underlying Plaintiff’s claims for violation of the 
Fair Debt Collections Practices Act, 15 U.S.C. § 1692, et seq. and Bus. & Prof. Code § 17200. 
Specifically, Plaintiff alleges that Defendant (1) applied homeowner payments first to pay ALS’s 
fees before satisfying assessments and other charges, in violation of Civil Code § 5655(s); (2) 
refused to accept homeowner partial payments and/or charging a partial payment fee, in 
violation of Civil Code § 5655(a); (3) charged excessive interest for which the homeowner is not 
liable, in violation of Civil Code § 5650(b)(3); (4) charging excessive late fees, in violation of Civil 
Code § 5650(b)(2); and (5) unlawfully threatening to foreclosure on homeowners’ homes 
prematurely, when the association has no right to foreclose, in violation of Civil Code § 5720(b), 
to intimidate homeowners into paying.  

Plaintiff has alleged uniform collection practices which violate the FDCPA and Davis-Stirling Act 
and which form predicate statutory violations for her UCL claim. Specifically, Plaintiff has 
alleged, and adduced evidence of, template pre-lien and pre-NOD notices which threaten 
foreclosure, template payment plan notices which indicate that payments may be applied first to 
collection costs rather than assessments, and template Client Late Balance Due letters which 
threaten to return partial payments. This evidence, if believed, would appear to determine 
liability on a class-wide basis. 

Plaintiff has adduced evidence of how she intends to demonstrate a pattern and practice on the 
part of Defendant.  
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Typicality of Doskocz’s Claim: Typicality does not require that the class representative have 
identical interests with the class members. The class representative need only be similarly 
situated to the other class members. Classen v. Weller (1983) 145 Cal.App.3d 27, 46. The class 
representative’s interests must align with the interests of the class. It “refers to the nature of the 
claim or defense of the class representative, and not to the specific facts from which it arose or 
the relief sought.” Martinez v. Joe’s Crab Shack Holdings (2014) 231 Cal.App.4th 362, 375. 

As stated above, Doskocz’s claim must be typical but not necessarily identical to the claims of 
other class members, and Doskocz must be similarly situated to other class members such that 
Doskocz will have the motive to litigate on behalf of all class members. Classen, supra, 145 
Cal.App.3d at p. 45. 

In many ways, Ms. Doskocz would appear to be typical of the class: she fell behind on her HOA 
assessments and was assigned to ALS for collections. Complaint ¶¶ 31, 36. She entered into a 
standard ALS payment plan in January 2014. Id. at ¶ 40. Her payments were applied to fees 
before delinquent assessments. Id. at ¶ 41. She was charged a fee for partial payment. Id. at 
47. She also received a premature threat of foreclosure from ALS. Id. at ¶ 50.  

It may be true that Doskocz does not possess precisely the same claims as any particular 
individual class member, but under the above cases, that is not the test. The evidence before 
the Court demonstrates that Doskocz’s claim is substantially similar to those of the proposed 
class, and that the claim possessed by Doskocz typifies those claims. 

Adequacy of Representation: To meet the adequacy requirement, Doskocz must be capable, 
through qualified counsel, of vigorously and tenaciously protecting the interests of the class 
members. Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846. The Motion contends Doskocz 
is an adequate representative. Her declaration supports that. See Doskocz Decl. at ¶¶ 5, 6. 
Plaintiff has met her burden on adequacy of representation. 

Substantial Benefit to Litigants and the Court 

Certifying a class action requires demonstrated substantial benefits to litigants and the court. 
Caro v. Procter & Gamble Co. (1993) 18 Cal.App.4th 644, 657. Because a class should not be 
certified unless substantial benefits accrue both to litigants and the courts, the question arises 
as to whether a class action would be superior to individual lawsuits Basurco v. 21st Century 
Ins. Co. (2003) 108 Cal.App.4th 110, 120. 

In this case, class adjudication presents a substantial benefit to the class members whose 
individual claims are relatively small, so that they are unlikely to pursue individual litigation. In 
general, a class action is proper where it provides small claimants with a method of obtaining 
redress and when numerous parties suffer injury of insufficient size to warrant individual action. 
Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 435. 

The Court concludes that class adjudication presents a substantial benefit to the court, 
promoting the efficient use of judicial resources, avoiding duplicative discovery and pretrial 
motions, and multiple trials on predominantly common issues.  

Plaintiff’s motion for class certification is granted. 
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 4.  TIME:  9:00   CASE#: MSC18-00407 
CASE NAME: PESTA VS. MERITAGE HOMES 
HEARING ON MOTION TO ENTER A CASE MANAGEMENT ORDER 
FILED BY LEONARD STEVEN PESTA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 7/30/18. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00407 
CASE NAME: PESTA VS. MERITAGE HOMES 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY LEONARD STEVEN PESTA 
* TENTATIVE RULING: * 
 
Hearing dropped at the request of the moving party on 7/30/18. 

 

  

 6.  TIME:  9:00   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO QUASH SUBPOENA OR SUMMONS 
FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
The motion is granted in part and denied in part.  Subpoena requests 1, 2, and 4 are quashed.  
Request number 3 is quashed to the extent it seeks records from any time period other than 
April 10, 2015 through April 30, 2015. 
 
The Court finds that a copy of the subpoena was properly served on defendant, as evidenced by 
the proof of service. 
 
Some of the materials requested are relevant, because defendant has asserted that the loan 
funds never were deposited in her account.  Based on the complaint, however, the loan date 
was April 10, 2015.  Thus, documents from dates other than those at or near the date of the 
loan are not relevant, and would unnecessarily invade defendant’s privacy.  Moreover, there is 
no relevance either to defendant’s bank account application, signature card, or last six deposits 
for the account. 
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 7.  TIME:  9:00   CASE#: MSL17-00013 
CASE NAME: INNOVATION VS. UNIVERSE 
HEARING ON OSC RE: PRELIMINARY INJUNCTION, PER EX PARTE ORDER 
FILED 06-29-18 
* TENTATIVE RULING: * 
 
Defendant Universe Ventures, LLC obtained a “costs-only” judgment against Plaintiff Innovation 

Construction, Inc.  The judgment consisted of $2,419.57 in costs and $11,897.07 in attorney 

fees.  Innovation seeks to restrain Universe from enforcing the judgment. 

Universe obtained its judgment on April 12, 2018.  Innovation appealed.  Ordinarily, money 

judgments are not stayed pending appeal unless the appellant files an undertaking.  

(CCP § 917.1(a)(1).)  The code provides an exception, however, for costs-only judgments.  

(CCP § 917.1(d) [“no undertaking shall be required pursuant to this section solely for costs 

awarded under Chapter 6 (commencing with Section 1021) of Title 14.”)  Because the attorney 

fees awarded were pursuant to contract, they are considered “costs” under CCP section 

1033.5(a)(10).  (See Chapala Management Corp. v. Stanton (2010) 186 Cal.App.4th 1532, 

1546.) Innovation relies on this provision as creating an unequivocal stay of enforcement.  

Universe, however, relies on Quiles v. Parent (2017) 10 Cal.App.5th 130, 144-145, which it 

asserts gives the Court discretion in the matter.  Indeed, Quiles does note the availability of 

CCP section 917.9(a)(3), which specifically grants the court discretion to require an undertaking.  

Because the issue was not raised in that case, however, it specifically declined to express a 

view on how a court should exercise its discretion.  (In that case, the defendant did not appeal 

from, and paid, the $208,000 damages award, but sought to appeal attorney fee “costs” of 

$687,000, without providing an undertaking.) 

Accordingly, at the time Innovation filed its appeal, the appeal stayed enforcement of the 

judgment without need of an undertaking.  Now, however, the Court must decide whether to 

exercise its discretion under CCP section 917.9(a)(3) to require one.  In this instance, Innovation 

is appealing the award of attorney fees, and the “court’s order denying request for statement of 

decision.” (Thus, while Innovation has not actually appealed the judgment for defendant, the 

effect of prevailing on the “statement of decision” ground could affect the underlying judgment 

on the merits.)  But much of the substance of the appeal is the fees, they are not minor or 

incidental.  Accordingly, the Court deems it appropriate to require an undertaking pending 

appeal, or the cost judgment will not be stayed.  Innovation has until August 31, 2018 to post 

the undertaking. 
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 8.  TIME:  9:00   CASE#: MSL17-00013 
CASE NAME: INNOVATION VS. UNIVERSE 
HEARING ON MOTION TO QUASH WRIT OF EXECUTION & CANCEL VOID INSTRUMENT 
FILED BY INNOVATION CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 

 Plaintiff Innovation Construction, Inc. seeks to quash and cancel the writ of execution 

issued in aid of enforcement of the existing judgment entered against it.  As discussed above 

(Line 7), the Court has concluded that the judgment was for “costs only” and therefore was 

stayed without need of an undertaking.  Thus, when the writ of execution was issued, the 

judgment was stayed, and the writ is hereby quashed.  As noted above, however, the Court has 

exercised its discretion to require an undertaking by August 30, 2018, and if that undertaking is 

not posted a new writ may issue. 

 

  

 9.  TIME:  9:00   CASE#: MSL17-01572 
CASE NAME: CAPITAL ONE VS. TAMAYO 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted. 
 

ADD-ON 

10.  TIME:  9:01   CASE#: MSC18-01450 
CASE NAME: J. & L. GARAVENTA VS S. GARAVENTA 
SPECIAL SET HEARING ON: OSC RE: PRELIMINARY INJUNCTION 
SET BY DEPT. 9 FROM EX PARTE 
* TENTATIVE RULING: * 
 
Parties to appear.  While the Court hereby sets forth its inclination to deny the preliminary 

injunction, the Court also requests that the parties be prepared to address certain questions 

that follow. 

An injunction is appropriate under Code of Civil Procedure section 526(a) as set out in that 

section.  Plaintiffs rely largely on subdivision (a)(2) to enjoin “some act during the litigation 

[that]would result in waste, or great or irreparable injury[,]” and subdivision (a)(3) to prevent 

“some act in violation of the rights of another party to the action respecting the subject of the 

action.”  In deciding to issue a preliminary injunction, the court must evaluate (1) the likelihood 

that plaintiff will prevail on the merits and (2) the interim harm the plaintiff is likely to suffer if the 

injunctive relief is denied as compared to the harm the defendant is likely to suffer if the 

injunction is issued.  (Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 441-442.) 

These are not totally independent tests, but considerations to be balanced, with the ultimate 

goal being to “minimize the harm which an erroneous interim decision may cause.”  (White v. 

Davis (2003) 30 Cal.4th 528, 554.) 
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Plaintiffs assert that the companies were doing extremely well, and have done poorly since 

Louisa became active in management in January of 2018, discussing particular instances of 

self-dealing, poor administration of the contract with the City of Pittsburg, withdrawal from the 

RFP process for the potentially profitable City of San Ramon contract, replacement of the 

management team, and endangering the existing loan with Union Bank.  Defendants dispute all 

of these claims, insisting that plaintiffs were mismanaging the companies, and they are 

improving the situation.  At this point, however, each side relies on relatively vague assertions 

about what is good for the companies, rather than any actual evidence from which the Court 

could find that either version of events is accurate or proves negligence or breach of any duties 

by parties on either side.    

As to the need for injunctive relief, plaintiffs are correct to some degree that damages would not 

be an adequate remedy, in the sense that if the defendants were to engage in conduct that 

rendered the company worthless, they would be unlikely to be able to pay the resulting 

damages.  At this point, however, they have failed to show any substantial likelihood that this 

will happen.  Most of the particular issues raised (e.g., improper transactions) are such that 

damages would provide an adequate remedy.   (It also appears that a few of the issues concern 

making distributions from the trust, which would appear to be within the exclusive jurisdiction of 

the probate court.) 

Much of the relief sought by plaintiffs, e.g., returning them to their previous positions with the 

company goes beyond preserving the status quo (indeed, would upset it), and would constitute 

a mandatory injunction, requiring an even stronger showing than a preliminary injunction.  

(Shoemaker v. County of Los Angeles (1995) 37 Cal.App.4th 618, 625.)  There is some 

authority, however, that “status quo” in this context refers to the last uncontested status quo, 

which arguably is before removal of Joe and Clark from their executive positions.  (People v. Hill 

(1977) 66 Cal.App.3d 320, 331.) 

The parties may argue concerning evidentiary objections, if they deem it appropriate.  (See 

Plaintiffs’ Objections, submitted with reply brief.)  The Court notes that the declarations 

submitted by all parties contain a number of conclusory statements, legal conclusions, and 

matters based on hearsay or information and belief.) 

Questions to be addressed by counsel:  

Is the withdrawal from the RFP process for the City of San Ramon contract completed? 

Have the problems with the City of Pittsburg concerning the rate increase been                 

resolved? 

Is there any admissible evidence (as distinct from Joe’s declaration on information and 

belief), that the loan from Union Bank is any danger of being terminated? 

What procedures would have to be followed before Joe and Linda could be removed 

from the Board of Directors? 
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What procedures would have to be followed before the companies could enter into an 

agreement to sell to an outside buyer? 

To the extent that plaintiffs’ derivative action relies on the duties of the majority of the 

Board of Directors as directors, rather than the duties of Louisa as trustee, does that 

remove the issue from the jurisdiction of the probate court?  Are some of the claims 

(e.g., taking funds from the Candy Properties to fund a trust) properly heard through a 

petition under the Probate Code? 

 

 

 


